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BRIEF OF APPELLANT. 


Jurisdiction. 


This is a controversy arising in a proceeding in 
bankruptcy, involving conflicting claims to the pro- 
ceeds of the bankrupt’s accounts receivable. This Court 
has jurisdiction of the appeal from the final order be- 
low under Section 24a of the Bankruptcy Act, 11 

H).5.C. §47a. 

Statement of the Case. 

This is an appeal by the trustee in bankruptcy of 
Portland Newspaper Publishing Co., Inc. from the 
final order of the District Court made November 7, 
1967, insofar as that order upheld a secured claim of 


a, ae 


appellee Rose City Development Company, Inc. [C. Tr. 
IOUS 

Portland Newspaper Publishing Co., Inc. was adju- 
dicated bankrupt upon an involuntary petition filed by 
wage claimants on October 15, 1964 [C. Tr. 6]. Fol- 
lowing a general reference of the proceeding to Ref- 
eree in Bankruptcy Estes Snedecor, appellant was ap- 
pointed trustee. 


The present controversy involves rights in the pro- 
ceeds of the bankrupt’s accounts recetvable. Claims 
based upon alleged security interests in the accounts 
were filed by R. Anthony DuBay ]Ex. 16], Robert J. 
Davis [Ex. 15], and appellee Rose City Development 
Company, Inc. [Ex. 17]. Appellee conceded that its 
position was junior to that of DuBay and Davis. 


Appellant objected to all of the secured claims and 
sought to preserve the liens or security interests for 
the benefit of the bankrupt estate. He asserted vari- 
ous theories; the one applicable to appellee’s case was 
that the security interests were voidable preferences to 
the extent they attached to accounts arising within four 
months of bankruptcy. 


Following a trial, Referee Snedecor, by order dated 
February 9, 1966, sustained the objections. The Du- 
Bay and Davis claims were entirely invalidated, and ap- 
pellee’s was voided on the preference ground [C. Tr. 


59]. 


*The citation “C. Tr.” in this Brief refers to the Clerk’s 
Transcript which is Volume I of the Transcript of Record. The 
reporter’s stenographic record of the proceedings before the Ref- 
eree in Bankruptcy comprises Volumes II through V_ of the 
Transcript of Record and is referred to as “R. Tr.” Bhe various 
exhibits are referred to by the designation “Tix.” and the identifi- 
cation number assigned to them by the Referee. 


a ae 


Appellee filed its Petition for Review on March 11, 
W966 (C. ir. 72|. DuBay and Davis also sought re- 
view. On August 22, 1967, Chief Judge Gus J. Solo- 
mon rendered his opinion, affirming the Referee as to 
DuBay and Davis, but reversing as to appellee and al- 
lowing its secured claim [C. Tr. 89]. The final 
order was entered November 7, 1967 [C. Tr. 115]. 


On December 5, 1967, appellant filed his Notice of 
Appeal to this Court with respect to that portion of 
the order below which sustained the secured claim of 
appellee Rose City Development Company, Inc. [C. Tr. 
Ae 

Statement of Facts. 


In November 1959, Portland’s two daily newspapers 
were struck by various local unions. On February 4, 
1960, certain labor unions affected by the strike formed 
Portland Reporter Publishing Co., Inc. (hereinafter 
“Reporter” ), the predecessor of the bankrupt, for the 
purpose of continuing publication of a paper. Eighty- 
eight local unions concurrently sponsored the incorpora- 
tion of appellee Rose City Development Company, Inc. 
(hereinafter “Rose City’), which was to acquire busi- 
ness premises and lease them to the Reporter [C. Tr. 
2 |. 

From 1960 to the time of bankruptcy in October 
1964, the Reporter, and the bankrupt as its successor, 
continuously operated at a loss, relying upon loans, 
favorable rental agreements, contributions, and the sale 
of stock for operating capital [C. Tr. 2-4]. Among 
other well-wishers, Rose City loaned money to the Re- 


'The Referee’s opinion contains comprehensive findings of 
fact [C. Tr. 1-59]. These findings are substantially undis- 
puted except as to the matters concerning the bankrupt’s insol- 
vency and appellee’s knowledge thereof. 


es 


porter at various times on an emergency basis to 
meet payrolls, taxes, and other expenses [C. Tr. 52; 
R. Tr. 28, 211, 236]. As evidence of the sums of 
moneys so loaned, the Reporter executed promissory 
notes in favor of Rose City in the amounts of $45,- 
000.00 and $10,300.00 on November 16, 1963 and No- 
vember 22, 1963, respectively [Ex. 17]. 

To secure the two notes, Rose City and the Re- 
porter entered into a security agreement dated No- 
vember 22, 1963. The agreement, among other things, 
granted to Rose City a security interest in “‘all ac- 
counts receivable of the debtor now existing or here- 
after arising . . . except those heretofore assigned as 
disclosed by financing statements filed prior to the date 
hereof until such accounts so assigned are released,” 
“all contract rights of the debtor now existing or here- 
after arising relating to sales of goods or perform- 
ance of services or both in the course of the debtor’s 
business,” and “proceeds and products of all of the 
aioe” [ss 

R. Anthony DuBay and Robert J. Davis also were 
providing financial assistance to the newspaper. They, 
too, sought security in the Reporter’s accounts receiv- 
able, and there was excepted from the collateral made 
subject to the Rose City security interest those accounts 
assigned to DuBay and Davis [C. Tr. 35; Exs, Dash 
Le |e 

The Rose City security agreement permitted the Re- 
porter to collect and use the receivables and the pro- 
ceeds as its own, without imposition of any policing or 
accounting requirements [Ex. 17]. Except for one 
brief period when a default had been declared [Ex. 
39; Cf. R. Tr. 146-147], Rose City in fact exercised no 
supervision of the collateral [C. Tr. 35]. 


=o 


Under the provisions of the Uniform Commercial 
Code, which had become effective in Oregon,” a financ- 
ing statement executed by the Reporter and Rose City 
was filed on November 26, 1963. It identified the 
collateral as “‘accounts receivable,” but did not disclose 
a claimed security interest in either contract rights 
or proceeds of the collateral [ Ex. 3]. 


At the end of April 1964, as part of a proposal for 
further financing by Robert J. Davis, the Reporter was 
merged into the bankrupt, a new corporation named 
Portland Newspaper Publishing Co., Inc. [Ex. 19; C. 
Tr. 4]. While the bankrupt under the merger plan 
took over the Reporter’s assets and agreed to assume 
the predecessor’s liabilities [Ex. 19; R. Tr. 360], it did 
not enter into a new security agreement with Rose 
City. Nor did the parties ever execute or file a financ- 
ing statement relating to the bankrupt’s accounts. Rose 
City continued the practice of permitting the bankrupt 
to collect and use the receivables arising after the merger 
itee) © restriction or accountability [[C. Tr. 35]. 


On September 27, 1964, the board of directors of 
the bankrupt found that further publication of the paper 
held no reasonable expectation of profit and resolved to 
discontinue business on September 30, 1964 [C. Tr. 
5]. By a letter dated September 28, 1964, Rose City 
directed the bankrupt to transmit the cash proceeds col- 
lected from its receivables to a named representative 


The Uniform Commercial Code became effective in Oregon 
on September 1, 1963. Citations to the Code in this Brief are 
to the section numbers as designated in the official text. These 
can be converted to the Oregon Revised Statutes citation by 
changing the dash to a decimal point and expanding the number 
by adding the digit “7” at the beginning and the digit “O” at 
the end. Thus, §9-108 of the official text is O.R.S. §79.1080. 
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of Rose City, DuBay and Davis, all of whom claimed 
interests 11 those accounts [Ex, 39; C. [regi 


On October 15, 1964, certain employees of the bank- 
rupt filed an involuntary petition in bankruptcy, and 
adjudication followed four days later [C. Tr. 6]. 


From and after September 29, 1964, the creditors’ 
representative collected the accounts receivable of the 
bankrupt and deposited the proceeds in a special trust 
account. After bankruptcy, a similar course of collect- 
ing was followed under an agreement that the trust 
account would be held pending determination of the re- 
spective rights by the bankruptcy court [Ex. 39]. 


There is now approximately $107,000 thus held un- 
der the agreement [Ex. 27; C. Tr. 6, 90] Whe claim 
ants asserting security interests in the fund include Rose 
City with a claim having a balance due of $53,122.36 
plus interest, and DuBay and Davis who each have a 
claim for $25,000 plus interest [Exs. 15, 16, 17]. Ap- 
proximately 5% of the fund in question represents col- 
lections of accounts in existence on June 15, 1964, the 
beginning of the four months’ period preceding bank- 
ruptcy. The remaining 95% is the proceeds of re- 
ceivables generated during the four months’ period 
[C. Tr. 44]. At all material times, as both courts 
below found, the bankrupt was insolvent [C. Tr. 12, 
94], and Rose City knew or had reasonable cause to 
know about this financial condition [C. Tr. 19, 95]. 


After a trial, the Referee in Bankruptcy Mheld the 
security interests asserted by DuBay and Davis invalid 
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on various grounds. With respect to Rose City, he 
ruled the claimed interest preferential under $60 of the 
Bankruptcy Act, to the extent it attached to the 95% 
of the accounts coming into existence within four 
months of the petition as security for antecedent loans 


made in 1963 [C. Tr. 58-59]. 


On review, Judge Solomon affirmed as to DuBay 
and Davis. He held, however, that Rose City had a 
valid security interest in all respects and reversed the 
ireteteerorminis aspect of the case [C. Tr. 104, 115]. 


Statutes Involved. 


The various statutes involved are set forth in the Ap- 
pendix to this Brief. 


Specification of Errors. 


Appellant contends that (1), Rose City’s security in- 
terest is invalid under the Uniform Commercial Code it- 
self, for failure of the parties to file a financing state- 
ment or to enter into a new security agreement with 
respect to the bankrupt’s accounts receivable; and that 
(2), under §60 of the Bankruptcy Act, the security 
interest is preferential in any event to the extent it 
attached to accounts arising within four months of 
bankruptcy. It is submitted here that the decision below 
is erroneous in that it upheld Rose City’s security in- 
terest and is thus inconsistent with both of the fore- 


going contentions. 
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Questions Presented. 


Whether Rose City’s security interest is invalid un- 
der the Uniform Commerical Code itself, in view 
of the failure to file a financing statement or to 
make a new security agreement relating to secured 
transactions with the bankrupt, as distinguished 
from the bankrupt’s predecessor corporation. 


Whether security interests, which attach to accounts 
receivable as they come into existence within the 
four months’ period preceding bankruptcy, are pref- 
erential under §60 of the Bankruptcy Act, when 
the loans to be secured were made before the be- 
ginning of that period. 

Subsidiary questions are: 

a. Whether §9-108 of the Uniform Commercial 
Code applies in this case; if applicable, 
does it save otherwise preferential security 
interests from invalidation under §60 of 
the Bankruptcy Act. 

b. Whether, despite the attaching of security 
interests to accounts only as they arise with- 
in the four months’ period, the transfer can 
be said to occur more than four months be- 
fore bankruptcy on a res or entity theory of 
accounts as collateral, or under the perfec- 
tion test of §60a(2) of the Bankruptcy 
UNCt. 

c. Whether, despite the attaching of security 
interests to accounts within the four 
months’ period, the transfer can be said to be 
for contemporaneous rather than antece- 
dent consideration on a substitution of col- 
lateral theory. 


Eons 
Summary of Argument. 


Rose City’s security interest in the accounts in ques- 
tion was unperfected under the terms of the Uniform 
Commercial Code. No financing statement was ever 
filed with respect to the receivables of the bankrupt, as 
distinguished from those of the predecessor corpora- 
tion. Similarly, there was no written security agree- 
ment between Rose City and the bankrupt. These defi- 
ciencies made Rose City’s security interest in the bank- 
rupt’s accounts vulnerable to the rights of a levying 
creditor, and made the security transaction unenforcea- 
ble even as between the immediate parties. As a result, 
the trustee in bankruptcy can avoid the security interest 
not only as a preference, but also under the Code itself 
and §§70c and 70a of the Bankruptcy Act. 


Even assuming full perfection of Rose City’s security 
interest in present and future accounts under the Code, 
that interest was invalid as a preference under the 
Bankruptcy Act to the extent it attached to accounts 
arising within four months of bankruptcy. The loans 
by Rose City to be secured by after-acquired accounts 
were made no later than November 1963. Under the 
express terms of the Code, the security interest cannot 
attach or arise, and perfection cannot occur, until 
the debtor has rights in the collateral; he has no 
such rights in accounts until they come into ex- 
istence. Thus, as to any accounts generated between 
June 15 and October 15, 1964, the security interest 
was transferred to Rose City within the crucial four 
months’ period and with respect to antecedent indebted- 
ness. The other elements of a recoverable preference 
being present, the trustee can invalidate Rose City’s 
security under §60 of the Bankruptcy Act. 
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Section 9-108 of the Code cannot save Rose City’s 
security interest for two reasons. The section in es- 
sence provides that if a present loan is made to a debtor 
or new value is otherwise given to him to be secured 
by after-acquired property, the security interest is 
deemed to be taken for new value and not for ante- 
cedent debt if the debtor acquires the future collateral 


in the ordinary course of business. 


First, the section by its own terms does not apply 
to Rose City’s case. It requires that new value be given 
at the time of the security agreement, whereas Rose 
City’s advances had been previously made for various 
operating purposes over a period of time and thus were 
antecedent, at least in great measure, when the security 


agreement was made in November 1963. 


Secondly, and more fundamentally, §9-108 conflicts 
with the Bankruptcy Act and ts therefore invalid if it is 
applied so as to make contemporaneous a consideration 
which otherwise would be antecedent under §60 of the 
Act. Congress has not left the meaning of antecedent 
debt to state law. The clear meaning of antecedent 
debt as used in $60 is that the indebtedness of the bank- 
rupt was incurred prior to the time of the questioned 
transfer, and this definition involves the federal policy 
of achieving a fair and equitable distribution of the 
bankrupt estate. The Chandler Act of 1938 amended 
the preference section for the purpose of abolishing the 
relation back doctrine theretofore followed by many 
states. Under that doctrine, certain defective transfers 
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were related back or said to have occurred when the 
parties made their original agreement rather than when 
the transfer was actually completed or perfected. By 
fictionally relating the original new value forward to the 
time the security interest attaches to after-acquired 
property, §9-108 achieves the same result as the for- 
bidden relating back of the transfer to the time of 
the giving of new value. Thus, the federal and state 


laws clearly collide. 


Efforts to reconcile §9-108 and §60 on a substitu- 
tion of collateral doctrine or on some other theory which 
is consistent with the Bankruptcy Act are unavailing. To 
the extent such a theory might insulate the Code secur- 
ity interest from attack as a preference, it would do 
so with or without the existence of §9-108, and the sec- 
tion thus adds nothing to the secured party’s case. 


Two theories, sometimes referred to as the res theory 
and the lien creditor theory, have been asserted in an 
attempt to establish that the transfer in question oc- 
curred at the point the security agreement was made 
and the financing statement was filed, rather than 
at the time the accounts arose. The res theory views 
receivables collateral as a single entity, separate from 
the individual accounts which compromise it; the trans- 
fer of the entire res, both present and future com- 
ponents, is said to take place when the agreement is 
made and the consideration is given. This theory, 
however, cannot be squared with the Code itself. It 


disregards the express provisions that a security in- 


ip 


terest cannot attach to accounts, and perfection cannot 
occur, until the accounts arise. Moreover, the Code 
draftsmen would not have needed a §9-108 to relate 
the new value forward to the time the collateral comes 
into existence if they had contemplated that the transfer 
of the entire res, including future collateral, took 
place when the new value was given in the first in- 
stance. 

Another version of the res theory considers future ac- 
counts as proceeds of present contract rights or general 
intangibles. Since the latter can be presently trans- 
ferred before they mature into accounts, the argument 
is that the transfer occurs when the collateral in its 
earlier form is made subject to the security interest. 
This version of the theory, however, has no application 
to the present case. For there is no showing in the rec- 
ord that the accounts claimed by Rose City arose under 
pre-existing contracts, and more importantly, the fi- 
nancing statement did not cover contract rights or gen- 


eral intangibles but only accounts receivable. 


In any event the res theory could not be reconciled 
with $60. A theory which asserts that a present trans- 
fer of a security interest takes place before the debtor 
realistically has rights in the collateral suffers from the 
same vice as the discredited relation back doctrine. 
Functionally, this kind of transfer is too similar to a 
mere promise to give security in the future. Independ- 
ently of the Code, §60 requires that the debtor have 
rights in the collateral before he can transfer it. 
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The lien creditor theory is based on §60a(2) of the 
Act, which provides that a transfer is deemed to be made 
when it became so far perfected under state law that no 
subsequent lien by judicial proceedings could become 
superior to the rights of the transferee. Since, under 
the Code, a levying creditor could not defeat the se- 
cured party’s rights in the collateral at any time after 
the perfection step occurred—.e. the financing state- 
ment was filed—the argument is that the transfer of the 
security interest to Rose City took place in November 
1963. One fallacy in the lien creditor theory is that 
§60a(2) looks to state law—here §9-303(1) of the 
Code—for the date of perfection as against levying 
creditors. Regardless of the filing of the financing 
statement, under the Code such perfection does not oc- 
cur before the accounts come into existence, even though 
there might be no instant in time when a judicial lien 
creditor could defeat the secured party. Moreover, as 
was also observed in connection with the res theory, §60 
itself contemplates that a transfer cannot occur until 
the debtor has rights in the collateral. The function of 
§60a(2) is to postpone to a later date the time of a 
defective transfer which actually has taken place. It 
is not intended to relate backwards in time an actual 
transfer of the debtor’s property merely because the 


perfection step occurred first. 


Nor can Rose City’s security interest be sustained on 
a substitution of collateral rationale. While substitu- 


tion of collateral of equal value in exchange for a re- 
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lease of old collateral is non-preferential under §60, 
this doctrine requires that the replacement of new col- 
lateral must precede or be contemporaneous with the re- 
lease of the old. If the release occurs first, the secured 
party becomes temporarily unsecured, and even a short 
delay in replacing the security results in a potential 
preference under $60. Thus, to bring himself within 
the substitution doctrine, the secured party must be 
able to match up replacements and releases to show that 
they took place at the requisite points in time. Some 
policing or keeping track of the debtor’s use of the 
collateral seems essential for this purpose. Section 9- 
205 of the Code, which abolishes the dominion and 
control rule of Benedict v. Ratner, may enable the 
debtor to use the collateral freely without fraud being 
imputed as a matter of state law. But it does not, in- 
deed could not, change the conditions which must be 
shown to exist before the substitution of collateral doc- 


trine will apply under §60. 


The present record does not support an application 
of the substitution doctrine. The only significant evi- 
dence bearing on the point is a stipulation entered into 
after decision by the Referee. This raw data, without 
more, is insufficient to support a conclusion that a true 
substitution of collateral occurred insofar as Rose City 


is concerned. 


As a matter of overall §60 policy, Rose City’s se- 
curity interest should be invalidated. This was not the 
usual commercial financing situation where advances 
were made on the strength of receivables with the 
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lender at all times looking to the collateral for liqui- 
dation of the loans. The debtor was free to dispose of 
the collateral as it saw fit. Repayment of the loans 
was of secondary importance; the primary purpose was 
to maintain publication of the newspaper. Only when 
bankruptcy seemed imminent did Rose City look to its 
security. The policy of §60 forbidding a strengthen- 
ing of position just before bankruptcy, does not permit 
a lender to behave like an unsecured creditor until the 
time of trouble, and then to take a secured stance. It 
also follows that invalidation of Rose City’s security 
will not adversely affect legitimate financing transac- 
tions. Section 60 aside, prudent financiers do police 
their collateral for a number of business reasons, and 
this course of conduct, in proper cases, will enable them 
to meet the preference problem by showing true sub- 
stitutions of collateral. 


Finally, if Rose City’s security interest is upheld, 
the case must be remanded for the purpose of deter- 
mining, among other things, whether the senior DuBay 
and Davis interests should be preserved for the benefit 
of the bankrupt estate, and whether the parties meant 
Rose City to have any interest in the accounts intended 
for DuBay and Davis. 


ie 
ARGUMENT. 


3 
INTRODUCTION. 


This case has been considered by many commenta- 
tors to involve the intersection of the Uniform Com- 
mercial Code’s provisions relating to after-acquired 
property with the avoiding power of a trustee under 
S60 of the Bankruptcy Act. These writers assume that 
Rose City was a creditor with a security interest fully 
perfected under applicable state law, and proceed to dis- 
cuss whether the Code, which is deemed to embody and 
protect contemporary good business practice, can be 
reconciled with the federal statute. So viewed, one im- 
portant aspect of the matter is the validity of §9-108 
in bankruptcy proceedings. 


The major portion of this brief is devoted to the 
broad issues which have received the attention of the 
law reviews,° but we submit that they are not clearly 


3See, e.g., Gordon, Nahum, The Security Interest In Inventory 
Under Article 9 of the Uniform: Commercial Code and the Pref- 
erence Problem, 62 Corum. L. Rev. 49 (1962) reprinted at 
Coocan, Hocan, Vacrs, SEcuRED TRANSACTIONS UNDER THE 
U.C.C. (1967) (hereafter “Coocan Er Aw?) (eho gine 
Kennedy, Frank, The Trustee In Bankruptcy Under The Uni- 
form Commercial Code: Some Problems Suggested by Articles 2 
and 9, 14 Rutcers L. Rev. 518, 539-549 (1960) reprinted at 1! 
Coocan Et At., ch. 10, §8§10.03[7]-[9] (1967); Riemer, 
Bernard, Bankruptcy-Preference Conflict Between §9-108 of the 
Uniform Commercial Code and §60(a) of the Bankruptcy Act, 
70 Commi. L.J. 63 (1965); Viles, Robert, The Uniform Com- 
mercial Code v. The Bankruptcy Act, 55 Ky. L. ReEv., 636 
(1967) ; Coogan and Bok, The Impact of Article 9 of the Um- 
orm Commercial Code on the Corporate Indenture, 69 YALE 
L.J. 203 (1959) reprinted and revised Coocan Ev At., ch. 13; 
Friedman, Harold, The Bankruptcy Preference Challenge to 
After-Acquired Property Clauses Under The Code, 108 U. Pa. 
L. Rev. 194 (1959): Henson, Ray, “Proceeds” Under The 
Uniform Commercial Code, 65 Cotum. L. Rev. 232 (1965); 3 
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presented for decision in Rose City’s case. Thus, the 
Bankruptcy Act aside, there is a serious question here 
as to whether Rose City’s security interest was ever per- 
fected under the Code itself, and, indeed, whether there 
even existed an enforceable security agreement under 
state law. Again, there is doubt as to whether §9-108 
of the Code is, on its own terms, applicable to the case 
at hand. In any event, the relationship between Rose 
City and its borrower was not typical of commercial 
financing transactions nor could it be considered “good 
business practice.” 


it, 

ANY SECURITY INTEREST OF ROSE CITY IN THE 
ACCOUNTS OF THE BANKRUPT WAS UNPER- 
FECTED AGAINST THE TRUSTEE IN BANK- 
RUPTCY UNDER THE CODE ITSELF. 


While a security interest may be valid as between the 
immediate parties as soon as it arises, the Uniform 
Commercial Code requires a perfection step as a 
condition of validity as to third persons, including levy- 
ing creditors and trustees in bankruptcy. §9-301. Per- 
fection of a security interest in the accounts of a debt- 
or is accomplished by the filing of a financing state- 
ment. §9-302. The financing statement may be a 
simple document, but there are some minimum require- 
ments. Among the things it must contain are the 
signature of the debtor and a description of the col- 
lateral. §9-402. 


Although a financing statement was filed covering 
transactions between Rose City and the bankrupt’s 
CoLLIeER ON BANKRUupTCY {60.51A (6th Ed. 1964); Gitmore, 


SecurRITY INTERESTS IN PERSONAL Property chs. 8, 45 (1965) ; 
see also authorities collected at Viles, supra, nn 1-16. 
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predecessor, Portland Reporter Publishing Co., Inc., 
[ Ex. 3], none was signed by nor filed with respect 
to the bankrupt, Portland Newspaper Publishing Co., 
Inc. True, the bankrupt acquired its predecessor’s as- 
sets and liabilities in a merger [Ex. 19; R. Tr. 360], 
but both before and after the merger it was a distinct 
legal entity. At all times, the bankrupt bore a differ- 
ferent name, was controlled by different shareholders, 
and had different corporate officers.* In short, during 
the course of its financing the publication of the news- 
paper, Rose City dealt with two separate and distinct 
“debtors.” §9-105(d). 


Yet only one financing statement was ever filed. Pos- 
sibly, the financing statement filed with respect to 
Portland Reporter Publishing Co., Inc. served to pro- 
tect Rose City’s security interest in the accounts of 
that predecessor corporation which were transferred to 
the bankrupt in the merger.° But substantially all 
the accounts and proceeds in question arose after the 


4Under the terms of the merger, each share of the outstand- 
ing stock in the Reporter was exchanged for Class A, non- 
voting shares in the bankrupt. On the other hand, Robert J. 
Davis and certain others received Class C, voting stock of the 
bankrupt [Ex. 19; R. Tr. 360]. Thus, as a result of the merger, 
contro! of the newspaper passed from the previous stockholders 
of the Reporter to the bankrupt’s Davis group. Robert E. 
Webb, President of the Reporter and a member of its Board of 
Directors, became the assistant publisher of the bankrupt corpo- 
ration, but was not a member of its board. Robert J. Davis 
was President and publisher of the bankrupt, but had not been 
an officer of the Reporter [R. Tr. 183-184]. 

5Cf. §9-306(2). But see ADVANCED Ati-ABna Course OF 
Stupy oN BANKING AND SECURED TRANSACTIONS UNDER THE 
Unirorm CommerctaL Cop, Course of Study Transcript 2 at 
186-230 (1968), in which it is suggested that if a secured creditor 
consents to a transfer of his collateral to a new entity, he is under 
a duty to re-file as to the new debtor. It he fails to do so, he 
loses his security in the collateral so transferred. 
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Merecw@mta 4 ver. 2/7 | These are the bankrupt’s 
accounts; they never belonged to the predecessor cor- 
poration. The debtor whose collateral is now sought 
by Rose City was not named on the public record. 
See §9-105(d). The inescapable result is that the se- 
curity interest in the bankrupt’s accounts was at all 
times unperfected under the Code. 


The failure to obtain and file a new financing state- 
ment in Rose City’s case is not a mere technical or 
harmless oversight which may be excused or over- 
looked. The purpose of the filing requirement is to 
give notice to the world, or at least to any interested 
party who cares to examine the public records, of the 
existence or possible existence of security transactions. 
§9-402, Comment 2. A search of the record for se- 
curity interests in the bankrupt’s accounts would not 
have indicated any claim in favor of Rose City. To 
excuse the failure to file the financing statement, 
therefore, would be to frustrate an underlying policy of 
the Code itself. 


Since Rose City’s claim to the accounts of the bank- 
rupt was unperfected under the Code, and was thus 
subject to the rights of levying creditors, §9-301(1) 
(b), (3), the security interest in any accounts remaining 
uncollected at bankruptcy was clearly preferential under 
§60 of the Bankruptcy Act. As will be more fully dis- 
cussed in part III of this Brief, a transfer unperfected 
at the date of bankruptcy is, for the purpose of 
the preference section, deemed to have been made im- 
mediately before the filing of the petition. 


Moreover, regardless of §60, the trustee’s strong-arm 
or ideal lien creditor’s rights under §70c of the Act 
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enable him to invalidate any security interest which re- 
mains unperfected on the date of bankruptcy. See 
also UGG 9-30 liGl)iGb),. (3)5 


The failure to file a financing statement has a similar 
result with respect to the proceeds of accounts actually 
collected on behalf of Rose City between September 29, 
1964 and the date of the petition. As to these sums, 
the security interest may have become perfected by 
possession, but such perfection shortly before bankrupt- 
cy fixes the effective date of the transfer at this point, 
and brings it well within the four months’ period for 
the purpose of §60. See part III of this Brief infra. 


Up to now we have assumed that the security interest 
was binding under the Code as between the immediate 
parties. However, it can be argued forcefully that 
Rose City’s claim lacked enforceability even as to the 
bankrupt. For a non-possessory security interest to be 
enforceable against the debtor, §9-203(1) requires that 
he sign a written security agreement which contains 
a description of the collateral. While the bankrupt 
generally assumed its predecessor’s liabilities in the 
merger, it did not enter into new written security agree- 
ments with the various lenders. We submit that the 
contract betwen Rose City and the bankrupt’s predeces- 
sor cannot serve the requirement of §9-203(1). It was 
not signed by the bankrupt, nor did it purport to convey 
a security interest in the bankrupt’s accounts as dis- 
tinguished from the predecessor corporation’s accounts. 
The security interest in the accounts in question is 
thus unenforceable against the trustee by virtue of his 
standing in the position of the bankrupt under §$70a and 
70c of the Bankruptcy Act. 
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Jah, 

ASSUMING PERFECTION UNDER THE CODE, ROSE 
CITY’S SECURITY INTEREST IN ANY AC. 
COUNTS ARISING WITHIN FOUR MONTHS OF 
BANKRUPTCY IS INVALID AS A PERFERENCE. 


A. All the Elements of a Voidable Preference 
Are Present. 


We may assume for this argument that Rose City’s 
security interest was properly perfected and fully en- 
forceable under applicable state law, the Uniform Com- 
mercial Code as in effect in Oregon. Nevertheless it 
remains to be tested by the provisions of §60 of the 
Bankruptcy Act. This portion of Appellant’s Brief 
will demonstrate that the security interest is a voidable 
preference to the extent it reaches accounts which 
came into existence within four months of bankruptcy. 


A preference, as defined in §60a, consists of six 
elements: (1) a transfer of the debtor’s property (2) to 
or for the benefit of a creditor (3) made while insol- 
vent (4) within four months before bankruptcy (5) for 
an antecedent indebtedness (6) the effect of which is to 
enable that creditor to obtain a greater percentage of his 
claim than other creditors of the same class. The trus- 
tee can recover or avoid such preference under §60b if 
a seventh element is present, that is, if the creditor at 
the time of the transfer had reasonable cause to believe 
that the bankrupt was then insolvent. 


Clearly the bankrupt’s granting a security interest 
in its accounts was a “transfer” of its property within 
the meaning of the first element of a preference, §1(30), 
and Rose City was a creditor for the purpose of the 
second, §1(11). The factual elements of insolvency and 
reasonable cause to believe were found by both courts 
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below [C. Tr. 12, 18, 94-95]. The only serious ques- 
tions relate to the time of the transfer and whether it 
was for antecedent indebtedness, that is, the fourth 
and fifth elements.®° These will determine the existence 


of the sixth element as well.’ 


In connection with determining the time of a trans- 
fer, $60a(2) of the Act should be mentioned. If, under 
applicable state law, a transfer is not perfected when 
it is made as against a judicial hen or levying creditor, 
the date of the transfer is deemed to be the time it 
becomes so perfected. Cf. §60a(7). Or, if perfection 
has not occurred at all by the date of bankruptcy, the 
transfer is deemed to take place immediately before 
the filing of the petition. 


Turning to the Code, it is abundantly clear that Arti- 
cle 9 does not contemplate the passage of any security 
interest in a given account, let alone a perfected one, 
until such time as the account actually arises or comes 
into existence. Section 9-204(3) does contemplate that 
a security interest may be granted in after-acquired 
property, .e., collateral acquired by the debtor after the 


6The substitution of collateral argument discussed in part III 
D of this Brief infra may be thought of as raising a question as 
to the existence of the sixth as well as the fifth element. But 
see note 7. 

7A finding that the transfer was for an antecedent debt 
means that the creditor was unsecured at the time of the trans- 
fer and therefore in the same class as the other creditors of the 
estate. On the other hand, where the creditor is secured at the 
time of the transfer, the release of the security provides present 
consideration for the transfer. Cf. Seligson, The Code And The 
Bankruptcy Act: Three Views on Preferences And After Ac- 
quired Property, 42 N.Y.U.L. Rev. 278, 294 (1967). 
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making of the agreement. But §9-204(1) provides 
that is, it 
arises or is created—when the last of the following 


that the interest “‘attaches” to the collateral 


events has occurred: First, the parties must agree that 
the security interest attach; second, value must be 
given; and third, the debtor must have rights in the col- 
lateral. Section 9-204(2)(d) expressly provides that a 
debtor has no rights in an account until it comes into 
existence. Furthermore, if the perfection step such as 
the filing of the financing statement has occurred pre- 
viously, perfection takes place when the security interest 
attaches, and not at the earlier point of filing. §9- 
303(1). 

When these Code provisions are related to the ele- 
ments of a preference, it becomes plain that Rose City’s 
security interest in the after-acquired accounts of the 
bankrupt is preferential to the extent that it attached 
to accounts coming into existence within the four 
months preceding bankruptcy. The transfer occurred 
not when the parties signed the security agreement and 
filed the financing statement in November 1963 
[C. Tr. 44], but only as the accounts actually arose 
between June 15, and October 15, 1964. On the other 
hand, the loans secured by those accounts were made by 
PoOcemeimenoulater than November 1963 (Ex. 17; C. 
Times eseeeciscussion at Part III Bl of this Brief, 
wufra|. The elements involving the four months’ period 
and the antecedent indebtedness thus are demonstrably 
present. 
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B. Despite Section 9-108, the Transfer to Rose City 
of a Security Interest in the Debtor’s Collateral 
Was for an Antecedent Debt. 


The draftsmen of the Code did not overlook the po- 
tentially preferential nature of a security interest in 
after-acquired property. ‘Their effort to overcome the 
problem is §9-108: 

“When after-acquired collateral not security for an- 
tecedent debt. Where a secured party makes an 
advance, incurs an obligation, releases a perfected 
security interest, or otherwise gives new value 
which is to be secured in whole or in part by after- 
acquired property his security interest in the 
after-acquired collateral shall be deemed to be 
taken for new value and not as security for an ante- 
cedent debt if the debtor acquires his rights in 
such collateral either in the ordinary course of his 
business or under a contract of purchase made 
pursuant to the security agreement within a rea- 
sonable time after new value is given.” 


Judge Solomon believed that this provision saved Rose 
City’s security interest, relying to a considerable extent 
on a similar ruling in Rosenberg v. Rudick, 262 F. 
Supp. 635 (D.Mass. 1967). We submit that reliance 
on §9-108 was erroneous; first, because it is inap- 
plicable to Rose City’s loans by its own terms, and 
second, because the attempted application conflicts with 
§60 of the Bankruptcy Act. 


1. Section 9-108 Is Inapplicable by Its Own Terms. 


Section 9-108 on its face does not apply unless the 
security interest in the after-acquired collateral 1s 
granted at the time the creditor “makes an advance, 
incurs an obligation, releases a perfected security in- 
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terest, or otherwise gives new value...” While the 
term “new value” is not defined in the Code, it, like 
much of Article 9, derives from the Uniform Trust 
Receipts Act. §9-402, comment 2. Under that for- 
mer law, “new value” was defined so as to ex- 
pressly exclude “extensions or renewals of existing 
obligations . . . [and] obligations substituted for such 
existing obligations.” Uniform Trust Receipts Act, 


cee theses/5.010(7) (repealed 1963). 


The security interest granted to Rose City in after- 
acquired accounts was not given for “new value.” The 
security agreement upon which Rose City relies was 
made November 22, 1963 [Ex. 17]. Yet of the total 
principal obligation of $53,122.26 owing to this credi- 
tor at bankruptcy, at most the sum of $10,300 was 
loaned on the day of the agreement. Even on the 
facts as stated by Judge Solomon, the remaining $42,- 
822.26 represents the unpaid balance of a loan made 
about one week earlier on November 16, 1963 [C. Tr. 
95]. In reality, however, the record leaves no doubt 
that to a large extent the two notes dated November 
16 and 22 represent a consolidation of several previous 
advances made on an emergency basis over a_ period 
of time to meet payrolls, taxes and other expenses.* 
Thus, the agreement of November 22, 1963 was an 
attempt to secure Rose City on what was then, at 
least in great measure, unsecured, antecedent indebted- 
ness. The new value requirement of §9-108 simply did 
Not EXiSt. 


®The controller of the Reporter testified that the two notes 
of November 16 and 22, 1963 represented consolidations of the 
unpaid balances of advances made by Rose City over an extended 
period of time between March 2. 1962 and November 5, 1963 
[R. Tr. 28]. But cf. the testimony of the President of appel- 
lee [R. Tr. 236-237]. 
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2. The Attempted Application of Section 9-108 Conflicts 
With Section 60 of the Bankruptcy Act. 


Even if §9-108 does apply, the validity of the section 
is immediately suspect because it is aimed directly at the 
Bankruptcy Act. Although the Official Comments state 
that the section “is of importance principally in insolven- 
cy proceedings under the federal Bankruptcy Act or 
state statutes which make certain transfers for ante- 
cedent debt voidable as preferences,” it is hard to es- 
cape the conclusion that §9-108 was designed solely with 
§60 in mind. E.g., Gordon as reprinted in CooGAN 
ET AL., note 3 supra at 1172-1177. Recognizing the 
supremacy of federal law, partisans of the Code strive 
to demonstrate a consistency between the two statutes, 
and the District Judge below was so persuaded. 


One argument that is made, although Judge Solomon 
apparently did not directly accept it, is that because the 
Bankruptcy Act fails to define antecedent debt, the 
term is left for permissible definition by the states. 
§9-108, Comment 1. This position is fallacious. The 
clear meaning of antecedent debt as used in §60 is that 
the indebtedness of the bankrupt was incurred prior 
to the time of the questioned transfer. The only ele- 
ment of a preference for which §60 looks in part to 
state law is the time of the transfer—the date on which 
it became perfected as against levying creditors, if that 
date is subsequent to the actual transfer. E.g., 3 Cot- 
LIER ON BAanKRuPpTcy, §60.39 at 960 (14th Ed. Moore 
1967). If the debt was incurred before the time of the 
transfer as so determined, it is antecedent as a federal 
matter. That the preference statute has its own notion 
of what is antecedent clearly appears in §60a(7), permit- 
ting a limited relation back under special circumstances. 
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E.g., Kennedy, Note 3 supra, at 542-543, 547 n. 125. 
It has been shown earlier that the transfer of after- 
acquired accounts occurs under the Code when they 
come into existence. A loan made before the ac- 
counts arise is factually not new value, and any at- 
tempt of $9-108 to make it fictionally so is ineffective 
as beyond the power of state law. 3 COLLIER ON BANK- 
ruptcy, §60.51A at 1050.16-1050.17 (14th Ed. Moore 
OG7e 

Judge Solomon seems to say that while the definition 
of antecedent debt is a matter of federal law, that law 
should be determined with reference to “good business 
practice”; that since leading scholars and businessmen 
participated in drafting and sponsoring §9-108, and 
nearly all American jurisdictions have enacted it, the 
section truly is a guide to the federal meaning of ante- 
cedent debt. We believe such reasoning is unpersuasive. 
It implies that before the Code was widely accepted a 
loan to be secured by after-acquired collateral was an 
antecedent debt when the collateral came into existence, 
but after the Code it is not. And this change occurred 
without action by Congress, and with respect to an ele- 
ment of $60 not left to state law. 


Far from generally accepting state policy in the de- 
termination of the elements of a preference, the 1938 
Chandler Act version of §60, as refined in the amend- 
ments of 1950, rejected the then current state policy. 
A primary purpose of the 1938 amendments to §60 
was to defeat the so-called equitable lien and the doc- 
trine of relation back e.g., 3 COLLIER ON BANKRUPTCY, 
760.50 (14th Ed. Moore 1967), no matter how 
many states or businessmen recognized them. Cf. 
Corn Exchange National Bank & Trust Co. v. Klauder, 
318 U.S. 434, 437-438, 63 S. Ct. 479 (1943). 
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One of the decisions the Chandler Act intended to re- 
verse was™Sevtow v) Kiesserr225 Uts. 907 2555) Ct: 
506 (1912). Cy. H. 8. Rep. No 1293, Sist*Concammist 
Sess. 6 (1949). The bankrupt, a New York broker- 
age firm, had agreed to set aside certain securities as 
collateral for amounts it might owe one of its creditors 
from time to time. The securities were segregated in the 
bankrupt’s vault, specially marked with the creditor’s 
name in an escrow package. On occasion, the bankrupt 
would substitute new securities for the ones originally 
placed in the escrow, but all substitutions were entered 
in the records. Several years later, the bankrupt’s con- 
dition being shaky, the creditor demanded and obtained 
possession of the escrow securities, and bankruptcy 
followed shortly thereafter. The Supreme Court held 
the transfer non-preferential, reasoning that despite the 
delivery of possession on the eve of bankruptcy, the 
creditor’s rights or equitable lien in the collateral dated 
under New York law from the original agreement; 
the transfer was thus outside the four-months period. 


As noted, §60 was amended by the Chandler Act 
to nullify this state law concept of a transfer’s relat- 
ing back to a date earlier than it had actually occurred. 
In form, §9-108 of the Code relates the original con- 
sideration or a new value forward to the date the se- 
curity interest attaches to after-acquired property. It 
says, as applied to Rose City’s claim, that loans made 
no later than November, 1963 are new value for se- 
curity interests attaching to accounts as they arise after 
June 15, 1964. Is this not the same as relating the at- 
tachment of the security interest back to the giving of 
new value? The result cannot be reconciled with §60’s 
purpose as it has existed since at least 1938. 
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Judge Solomon’s conclusion that a reconciliation was 
possible apparently was influenced by several other 
arguments. He referred to the fact that the Code’s 
security interest in after-acquired collateral is not a 
secret lien because of the filing requirement. Secret 
liens, however, are only one of the things that the 
Chandler Act denounced. The equitable lien in Sexton 
v. Kessler was not a concealed one. The pledged 
securities there were segregated and marked, and any- 
one examining the bankrupt’s vault could have de- 
termined the creditor’s interest. Similarly, the 1938 
amendments intended to reverse cases such as Thontp- 
sown aroawrs, 196 U.S. 516, 63 S. Ct. 682 (1905), 
involving the perfection within the four-months period 
of a mortgage of after-acquired property, although the 
mortgage was recorded. E.g., Hearings on H. R. 6439 
Before House Committee On The Judiciary, 75th 
Cong., Ist Sess. 120-125 (1937): McLaughlin, Aspects 
Of The Chandler Act Bill To Amend The Bankruptcy 
cme OMmOnmeti,Rev, 369, 393 (1937), There 
was no vice of secrecy in the lien on after-acquired 
collateral involved in Eberly v. Dudley, 314 F. 2d 8 
(9th Cir. 1963), which this Court invalidated under 
the 1950 amendments to §60 despite recordation of the 
mortgage. Cf. Corn Exchange National Bank & Trust 
Co. v. Klauder, 318 U.S. 434, 63 S. Ct. 479 (1943) 
(involving an assignment of accounts receivable under 
supervision of a creditors’ committee). Sce also Kenne- 
dy, note 3 supra at 543, n. 107. We submit that 89- 
108 cannot survive merely on the ground that a Code 
security interest does not involve secrecy. 


Judge Solomon also observed that §9-108 applies 
only if the debtor acquires the collateral in the ordinary 
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course of business, from which he reasoned that it did 
not permit the secured party to improve his position 
as against other creditors during the crucial period be- 
fore bankruptcy. Thus, the section could be reconciled 
with federal policy, for it merely embodies a substitu- 
tion of collateral doctrine. We submit again that there 
is fallacy here. Section 9-108 clearly is not limited to 
situations where there is a true substitution of col- 
lateral, as this example shows: About four months be- 
fore bankruptcy, the debtor borrows $50,000 on the 
security of all his present and future accounts receiv- 
able. If, because of the seasonal nature of the business 
or otherwise, the balance of existing accounts is low, 
the creditor is virtually unsecured at the time of the 
loan. During the next four months, the debtor fills his 
customers’ orders in the ordinary course of business, so 
that at bankruptcy—just before Christmas, when the 
bulk of the inventory has been shipped—the accounts 
receivable aggregate $50,000 or more. Section 9-108, 
if applied, would validate the attaching of the security 


interest to the accounts as being for new value. 


What has happened, however, is that inventory and 
other assets available to all creditors ratably have been 
converted within four months of bankruptcy into a 
type of asset which is subject to a special claim of the 
secured party. Yet realistically he was only a general 
creditor at the time he made the loan. With all def- 
erence to Judge Solomon, this is an improvement of 


position which §60 plainly would not permit. The or- 
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dinary course of business requirement of §9-108 may 
prevent its use to effect bad faith preferences, but 
$60 also prohibits those preferential transfers which 
are made as a matter of routine and with completely 


good intentions. 


As is discussed below, a true substitution of col- 
lateral of equal value is not preferential within the 
meaning of §60, since such an exchange of collateral 
involves present consideration rather than antecedent 
debt. To the extent that §9-108 merely embodies this 
principle it can be squared with federal law. On the 
other hand, to the extent $9-108 characterizes as new 
value something that otherwise would be antecedent 
under $60, the statutes collide. 


We will discuss in the next portion of this Brief 
two further theories adverted to by Judge Solomon in 
reconciling §9-108 with the Bankruptcy Act. Basically, 
both assert that Rose City’s security interest involved 
a transfer which occurred more than four months be- 
fore bankruptcy. To the extent of their validity and 
relevance to §9-108, the theories make it possible to 
avoid a conflict with §60. But the point is this: §9- 
108 cannot stand on its own and it adds nothing to 
the secured party’s case. E.g., Friedman, note 3 supra 
at 215, 219-220; Seligson, note 7 supra at 298. 
Its validity must depend on the development of some 
theory which independently can insulate the security 


interest from the preference section. 
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C. Notwithstanding the “Res” and “Lien Credi- 
tor’ Theories, the Transfer to Rose City of a 
Security Interest in the Debtor’s Accounts Oc- 
curred Within Four Months of Bankruptcy. 

1. The Res Theory. 
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What has variously been called the “res”, “entity”, or 
“Mississippi River” theory conceives of receivables or 
inventory collateral as a single entity, separate and 
distinct from their component items—just as the Mis- 
sissippi River is an entity distinct from the drops of 
water within its banks at any given moment. From this 
premise it is argued that the debtor has at all times a 
present interest in the totality of his inventory and re- 
ceivables, including the future as well as existing com- 
ponents, so that the creation of a security interest in all 
the collateral really occurs at the time the security 
agreement is made and value is given. £.g., Friedman 
and Henson, note 3 supra; cf. Manchester National 
Bank v. Roche, 186 F. 2d 827 (1st Cir. 1951). Thus 
viewed, the transfer to Rose City of a security interest 
in the debtor’s future accounts took place in Novem- 
ber 1963, well before the four months’ period began. 


We submit that Article 9 does not adopt this res the- 
ory, nor is §60 consistent with it. Concededly, one 
feature of the theory is present in the Code, namely, 
the rule that a security interest will automatically at- 
tach to after-acquired collateral] as it comes into ex- 
istence without the necessity for any further steps.° 


*Section 9-303(1). In this respect, the Code significantly 
changed the prior law in many states. Under pre-Code law, 
possession or some other affirmative step was frequently re- 
quired to perfect a chattel mortgagee’s lien on after-acquired prop- 
erty. E.g., Friedman, note 3 supra, at 199; Riemer, note 3 supra 
ataoo: 
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But this is not a sufficient basis for the conclusion 
contended for by the theory’s proponents. We cannot 
disregard §§9-204(1) and 9-204(2)(d) which expressly 
provide that the security interest does not attach until 
the debtor has rights in the collateral and that a debtor 
has no rights in accounts until they arise. Indeed, the 
Official Comments to §9-204 seem to expressly reject 
the concept of a transfer of a res at an earlier point: 
“A security agreement may be executed and value 
given before the debtor acquires rights: the se- 
curity interest will then attach under subsection 
(1), as to after-acquired property, when he does.” 
Comment 4. 


Moreover, if the drafters of Article 9 had contem- 
plated an earlier transfer of the res, there would have 
been no need for §9-108."° The function of this provi- 
sion is to relate the consideration forward in time to 
the point when, contrary to the res theory, the draft- 
ers conceived the security interest in after-acquired 
property would pass to the secured party.” 


We now turn to a somewhat more sophisticated ver- 
sion of the res theory which views the secured party 


10Cf. Mr. Friedman’s suggestion that §9-108 be amended 
to provide that upon the conditions now stated the security in- 
terest “shall be deemed a present transfer of a present expect- 
ancy interest in the future property of the debtor. . . .” Fried- 
man, note 3 supra, at 224. 

11Tt might be noted in passing that advocates of the res concept 
do not seem to urge it with respect to collateral other than re- 
ceivables and inventory. But if it is valid at all, there appears 
to be no sound reason why fixed assets such as machinery and 
office equipment should not also be considered as entities. Cer- 
tainly it would be apparent that a creditor with a security in- 
terest in equipment, who makes no new advances and who releases 
no collateral, receives a preference to the extent the debtor buys 
new machinery within the four-month period. 
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as having a continuously perfected security interest in 
after-acquired accounts as the proceeds of a previous 
interest in contract rights or general intangibles. An 
“account” as defined in Article 9 represents a_ re- 
ceivable which has been earned; it is a right to pay- 
ment for goods sold or leased or services rendered, 
not evidenced by an instrument or chattel paper. §9- 
106(1). A “contract right” means a right to pay- 
ment under a contract not yet earned by performance. 
§9-106(2). If the contract is one for goods or serv- 
ices, the contract right ripens into an account as soon 
as performance takes place. A debtor has a present 
interest in a contract right as collateral when the con- 
tract is made, §9-204(2)(c), so that it can be trans- 
ferred at this point despite the fact that it will not ma- 
ture until later. The perfected security interest then 
shifts onto the account which arises as proceeds of the 
contract right. §9-306(1). Thus, §9-204(1)’s require- 
ment that the debtor have “rights in the collateral’ is 
said to be met when the security agreement is made, 
for it refers not to the point in time when the re- 
ceivable is earned and becomes an account, but rather 
to the time when the debtor acquired rights in the col- 
lateral in its earlier form as a contract rightweeess 
CoocAN AND Bok as reprinted in Coocan Er AL., 
note 3 supra, at 1398. Taking one more step, per- 
haps, the debtor’s business as a going concern can be 
considered a “general intangible,” the catch-all category 
of collateral. §9-106(3). The result is that the debtor 
could create a present security interest in this type of 
collateral even before the contract right came into ex- 
istence. The res thus becomes all encompassing. See 
II Gr_MorgE, note 3 supra, at 1306-7. 
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Whatever merits this more sophisticated res theory 
may have as a matter of Code interpretation, it can- 
not serve to save Rose City’s security interest. In 
the first place, the record does not show that the ac- 
counts in which Rose City claims a security interest 
arose under pre-existing contracts. There is some 
basis for the argument that a binding contract em- 
bodying mutual obligations, albeit executory on both 
sides, is enough of an existing asset to be the subject 
of a present transfer. But certainly the case is dif- 
ferent if there is no underlying enforceable contract, 
and the future account is merely an expectancy until it 
is earned. 


Secondly, although Rose City’s security agreement 
with the bankrupt’s predecessor covered contract rights 
as well as accounts, it did not purport to cover gen- 
eral intangibles [Ex. 17]. More importantly, the fi- 
nancing statement described the collateral merely as 
“accounts receivable.” [Ex. 3]. It goes beyond char- 
itable construction to suggest, as one of the briefs did 
below, that this designation on the public record 
might include contract rights (or general intangibles if 
the deficiency in the security agreement itself is ig- 
nored). Until the accounts actually arose, any conceiv- 
able security interest in contract rights or general in- 
tangibles as a res remained unperfected and subject to 
levy. Therefore the only transfer upon which Rose 
City can rely occurred within the four months’ period. 


Recognizing that §9-204 clearly sets forth the point of time 
at which the debtor’s hypothesized present interest in future re- 
ceivables becomes “accounts,” even the strongest proponents of 
the theory do not suggest that a perfected security interest in 
“aecounts” would be sufficient to cover what is viewed as the 
debtor’s present interest in a “general intangible.” II Grimore, 
note 3 supra, at 1305-1307. 
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But regardless of its validity under the Code or its 
applicability to the present case, there is a more funda- 
mental infirmity in the res theory, namely, that it can- 
not be reconciled with §60 of the Bankruptcy Act. The 
first element of a preference requires that there be a 
transfer of the debtor’s property. The difficulty with 
the res theory in this connection involves the notion of 
what is “property.” Absent conflict with the Act, state 
law may well be relevant to the question. But to 
achieve its policy of a fair and equitable distribution 
of the bankrupt’s estate,’ $60, just like certain other 
sections of the Act, must embody its own basic con- 
cept of property. Cf., e.g., Segal v. Rochelle, 382 U.S. 
375, 86 S. Ct. 511 (1966); Local Loam Co, 7 Flame, 
292 U.S. 234, 54 S. Ct. 695 (1934); Chicaga Board of 
lvade v. Jotson, 264 U.S. 1, 44 S. Ct. 2324 1e2ay 
Were this not the case, a state could defeat entirely the 
goal of $60 merely by redefining what it considers to 
be “property.” 

An example may help to illustrate the point: A 
lender is persuaded to finance a debtor who is first 
beginning his business. At the outset there are no ex- 
isting assets, although the debtor may have binding 
contracts to supply certain customers. The lender ad- 
vances cash of $10,000, taking a security interest in all 
of the inventory and receivables which will be generated 
in the future. Sophisticated theories aside, the lender 
is truly unsecured as a practical matter at the time of 
the loan. Bankruptcy ensues four months later at 
which time the debtor has inventory and accounts re- 
ceivable of $10,000. Even if state law recognized and 


13See 3 Conuirr on BANKRuptcy, Jf 60.01, 60.06 (14th Ed. 
Moore 1967). 
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enforced a present property interest in future inventory 
and receivables which could be fully transferred at the 
time the loan was made, we submit that $60 would de- 
feat the lender. Both its language and spirit would 
plainly require a ratable distribution of the available 
assets among all the creditors. 


When applied to the foregoing hypothetical case, it is 
clear that a theory that asserts a debtor has presently 
transferred property which as a practical matter is 
DOmyetaumertctenee Siliters from the saine vice as the 
relation back doctrine abolished by the Chandler amend- 
ments. In effect it would insulate an otherwise prefer- 
ential transaction by relating back the realistic time of 
Evemuranistemmtiomtne date the parties agreed that it 
should occur. This kind of “transfer of property” is 
too similar functionally to a mere promise to give se- 
curity in the future to avoid the impact of the present 
preference section. Thus, §60, like the Uniform Com- 
mercial Code but also independently of it, would seem 
to require that the debtor have rights in the collateral 
before the transfer can take place. 


To some extent, Rockmore v. Lehman, 129 F. 2d 
892 (2nd Cir. 1942) reversing 128 F. 2d 564, is ar- 
guably inconsistent with what has just been said. There 
the Second Circuit upheld as against a preference chal- 
lenge a secured party’s rights in monies earned within 
four months of bankruptcy, where the underlying con- 
tract had been assigned outside the crucial period. The 
court relied on applicable New York law which recog- 
nized a present assignment of existing but unmatured 
contract rights. As has been seen, the present case 
does not necessitate a reconsideration of Rockmore v. 
Lehman, for Rose City never had a perfected security 


interest in contract rights under the Code, if indeed such 
rights even existed. On a proper record, however, we 
submit that the Second Circuit’s decision is question- 
able. It focused only on the assignment of the con- 
tract as the transfer at issue. It did not consider 
whether transfers occurred for the benefit of the as- 
signee-creditor when, during the four months’ period, 
the debtor made the assigned right more valuable by 
delivering merchandise or rendering services to the 
other party to the contract. Finally, the opinion did not 
deal with whether the broad res theory for which it is 
cited is compatible with the policy of §60. 


2. The Lien Creditor Theory. 


Like the ves theory, the lien creditor theory asserts 
that the transfer of after-acquired collateral occurs at 
the time the parties make their security agreement 
and file a financing statement. Here, however, 
the rationale is that the filing of the financing state- 
ment operates to insulate the security interest in the col- 
lateral from attack by any subsequent levying creditor, 
and thus the requirements of §60a(2) have been met. 
At this point in time, the transfer, in the language of 
the section, is “so far perfected that no subsequent lien 
upon property by legal or equitable proceedings on a 
simple contract could become superior to the rights of 
the transferee.” E.g., King, Lawrence, §9-10S8 of the 
Uniform Commercial Code: Does It Insulate the Secu- 
rity Interest From Attack by a Trustee in Bankruptcy? 
114 U.Pa. L.Rev. 1117, 1131-1133 (1966). Anigiien 
way of putting it is that from the time of filing, the 
secured party has a fully perfected “legal” lien on all 
of the after-acquired property not yet in existence. 
E.g., Friedman, note 3 supra, at 199-200, 215. 
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Judge Ford in Rosenberg v. Rudnick, 262 F. Supp. 635 
(D. Mass. 1967), adopted this theory as one of the 
grounds for his decision. While it is not as clear, Judge 
Solomon also may have been influenced by this view. 


Judge Ford distinguished between perfection under 
the Code, which, as discussed above, cannot occur be- 
fore the security interest attaches, §9-303(1), and per- 
fection as against a judicial lien creditor under §60a(2) 
for the purpose of a preference. This distinction, how- 
ever, seems questionable. We submit that to the ex- 
tent it is applicable at all, §60a(2) looks to state law— 
here §9-303(1)—for the time of perfection as to levy- 
ing creditors; that, accordingly, a Code security in- 
terest cannot be perfected for preference purposes un- 
til it arises, though there may be no instant in time 
when a levying creditor could defeat the secured party. 


More fundamentally, the lien creditor theory involves 
the same fallacy as was pointed out with respect to the 
ves theory. Section 60 embodies its own minimum con- 
cept of “property.” Regardless of state law, the time 
of the transfer of a security interest cannot occur be- 
fore the debtor acquires rights in the property. The 
sole function of the lien creditor test of §60a(2) is 
to postpone to a later date the time of a defective 
transfer which actually had already taken place.“ It 


14As stated by Professor Kripke: “The Bankruptcy Act, 
even though it does not expressly state a concept of rights in the 
property as a prerequisite of the lien creditor test of §60a, 
obviously must apply such a concept. There cannot be perfec- 
tion unti! the debtor has rights in the property, and the bank- 
ruptcy test operates only to postpone the perfection after that 
date.” Krause, Kripke and Seligson, The Code And The Bank- 
ruptcy Act: Three Views On After-Acquired Property, 42 
N.Y.U.L.R. 278, 289-290 (1967): see also Gordon reprinted in 
Coocan Et At.. note 3 supra, at §11.08. pp. 1188-1191: Selig- 
son, The Newspaper Publishing Case, 42 REF. J. 5, 8 (1968). 
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is not intended, as Judge Ford applied it, to relate 
backwards in time an actual transfer of the debtor’s 
property merely because the perfection step occurred 
first. 

This is especially clear in the case of a preference 
by way of outright transfer of a debtor’s property 
which was never reachable by judicial process. If a 
debtor paid an unsecured creditor just before bank- 
ruptcy by assigning a receivable at the very moment 
it became owing, or by transferring a nonexempt asset 
which is not subject to levy under state law. no lien 
by judicial proceedings could ever have reached the 
subject of the transfer, but the transaction would never- 
theless be potentially preferential. In both of these 
cases, it would be said that since no further perfection 
step was required, the transfer occurred under §60a 
(1) when it took place in fact, and any inquiry under 
§60a(2) as to the rights of a lien creditor would be ir- 
relevant. 


D. The Transfer to Rose City Cannot Be Sus- 
tained on a Substitution of Collateral Theory. 


Where a secured creditor releases valid collateral in 
a contemporaneous exchange for new collateral of equal 
value, there is no preference even though the substitu- 
tion takes place within the four months’ period. 3 
CoLoier oN Bankruptcy, Paragraph 60.21 (14th 
Ed. Moore 1967). The result is sometimes ex- 
plained on the ground that in such a transaction no 
diminution of the bankrupt estate occurs. In terms of 
the statutory elements of a preference discussed above, 
it can be said that this kind of substitution does not 
involve an antecedent debt, that is. the release of old 
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security is contemporaneous consideration for the new 
collateral; or, that under these circumstances the trans- 
fer of the new collateral to a secured party is not 
made to a creditor of the same class as others. On 
the other hand, if the substituted new collateral is 
more valuable than the old, or if the security interest 
in the old collateral was for some reason invalid as 
to creditors or the trustee, or if the debtor had dis- 
sipated or disposed of the old collateral before it is 
replaced by new security, then the substitution is pref- 
erential. Jbid. In these cases, the alleged consideration 
provided by the release of collateral is illusory. 


We submit that Judge Solomon’s application of the 
substitution of collateral theory to sustain Rose City’s 
security interest in the after-acquired accounts was 
erroneous for several reasons. 


In the first place, he seems to have taken the four 
months’ period as a unit, comparing the aggregate of 
the new or substituted accounts with an aggregate of 
the releases or collections by the debtor. This is an 
improper approach, for each new transfer must be 
matched against a contemporarneous or subsequent re- 
lease. Cf. Cooper Petroleum Company v. Hart, 379 
KF. 20/7, 780-782 (5th Cir. 1967). Assume, for ex- 
ample, that four months before bankruptcy a creditor 
is secured by $50,000 of accounts. If the debtor, right- 
fully or wrongfully, disposes of the collateral or dis- 
sipates the proceeds, thus making the creditor tempo- 
rarily unsecured, a subsequent replacement of $50,- 
000 of new accounts will be preferential, despite the 
fact that during the period considered as a whole the 
collateral released and that substituted are equivalent. 


Cf. Wolfe v. Bank of Anderson, 238 Fed. 343 (4th 
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Cir. 1916). Whether a particular transfer results in 
the diminution of the estate must be tested on an in- 
dividual basis. 


In re Pusey, Maynes, Breish Co., 122 F. 2d 606 
(3rd Cir. 1941), was relied upon in the opinion below 
as justifying an application of the substitution of col- 
lateral principle. The facts of that case, however, make 
it distinguishable from the present one. The debtor 
had assigned receivables to a bank as security for a 
loan, under an agreement requiring the debtor to de- 
posit collections in a special account subject to the 
bank’s control. As the debtor assigned new accounts 
satisfactory to the bank, the latter released to the debt- 
or equivalent sums from the special deposit. The Third 
Circuit rejected the trustee’s argument that the as- 
signment of new accounts within the four months’ pe- 
riod was preferential. It pointed out that the releases 
of collateral from the special deposit coincided with or 
occurred after the transfer of new accounts. That is, 
the bank’s security was not allowed to dissipate and 
the claim did not become unsecured before the col- 
lateral was replaced. 


The Pusey opinion specifically distinguished the sit- 
uation present in Rose City’s case. Here no control 
was maintained over the collections by the debtor. At 
the beginning of the period Rose City had a security 
interest in accounts then existing. With minor excep- 
tion, all this collateral was collected and used by the 
debtor or became uncollectible before bankruptcy. The 
non-preferential security interest thus was lost no later 
than the moment the proceeds were commingled in the 
debtor’s general bank account and became unidenti- 


fiable. Cf. §§9-306(2), (4). The subsequent arising of 
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new accounts accordingly became preferential. It should 
go without saying that later release of any such pref- 
erential accounts, being invalid as to the trustee, could 
not provide a basis for further application of the sub- 
stitution of collateral doctrine. 3 CoLLIER on BaNnkK- 
RuptTcY, (60.21. 


The argument that a financing arrangement such as 
Rose City’s is similar to the Pusey situation is based 
on the fact that the Code abolishes the dominion and 
control rule of Benedict v. Ratner, 268 U.S. 353, 45 S. 
Ct. 566 (1925). #.g., I] Gitmore, note 3 supra at 
1315-1316; Kripke, note 14 supra at 287-288. In that 
case, the bankrupt had assigned its present and fu- 
ture accounts receivable as security for a loan but 
was permitted to collect and use the proceeds in the 
operation of its business. Until the lender made de- 
mand, there was no requirement that the bankrupt 
account for or apply the proceeds to repayment of 
the secured obligation. The Supreme Court, as a mat- 
ter of applicable New York law. held the arrangement 
fraudulent; a debtor could not validly make a transfer 
or create a lien while retaining dominion or control 
over the property transferred. 


Section 9-205 of the Code changes this doctrine. It 
can do so without conflict with the Bankruptcy Act be- 
cause Benedict v. Ratner involved an interpretation of 
state law. It is further true, as Pusey holds, that by 
carefully policing the collateral, releasing old accounts 
or the proceeds only as new receivables come into ex- 
istence and are substituted, the preference problem can 
be avoided. Judge Solomon took the further step of 
concluding that the abolition of the dominion and con- 
trol rule also made it possible to leave the debtor with 
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unfettered control of the collateral without running 
afoul of $60. 

The fallacy in such a deduction is that Benedict v. 
Ratner did not deal with the substitution of collateral 
principle, and its reversal by §9-205 does not, indeed 
could not, change the conditions which must be met 
to make the principle applicable under §60. The pref- 
erence section embodies an overriding federal policy 
decision that no creditor should be allowed to improve 
his position at the expense of other creditors at any 
time during the four months preceding bankruptcy. 
Only when a creditor can show that there has been a 
true substitution of collateral is that policy not offended. 
Thus, replacement of new collateral must precede or be 
simultaneous with release of old security, or a preference 
occurs. If the release occurs first, the creditor becomes 
unsecured and even a short delay in replacing the col- 
lateral is fatal under §60. In National City Bank v. 
Hotchkiss, 231 U.S. 50@34 S) Ct 208C191 Sie ter ee 
ample, a bank which advanced money to a brokerage 
house in the morning was held to have received a pref- 
erence when the loan was collateralized later the same 
day. 

It follows that §9-205 does not make Rose City’s sit- 
uation analogous to Pusey. While there may be ex- 
ceptions—particularly in cases where the security con- 
sists of relatively few items which do not change rapidly 
—a secured party who fails to police his collateral prob- 
ably will be unable to demonstrate that the releases of 
collateral occurred at the requisite points in time. 


In the trial before the Referee in Bankruptcy in this 
case, there was little if any evidence produced which 
would support an application of the substitution of col- 
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lateral theory. After Referee Snedecor’s decision, but 
before the matter was presented to Judge Solomon on 
review, a stipulation was entered into setting forth the 
daily balances of the aggregate of the bankrupt’s ac- 
counts receivable during the four months’ period [Ex. 
39]. From this data the substitution theory was argued 
to Judge Solomon. It was contended that the total out- 
standing receivables never fell below the amount needed 
to cover Rose City’s claim of $53,122.26. Since new 
accounts came into existence on a daily basis in suffi- 
cient amounts to cover the old collateral collected and re- 
leased, it is said to follow that the attaching of the se- 
curity interest to new accounts necessarily preceded or 
was contemporaneous with the release of old ones to 
the extent necessary to protect Rose City’s secured posi- 
tion. 


The argument, however, lacks validity for a number 
of reasons. Some of the difficulty stems from the 
fact that the daily figures embodied in the stipulation 
represent raw data from the bankrupt’s books which 
was not sifted through the fact-finding process of a 
trial court. The figures need further interpretation or 
clarification if they are to be meaningful at all. Thus, 
it has been argued that the daily credits shown in Ex- 
hibit 39 represent actual collections of accounts, “.e., 
proceeds released to the bankrupt. Yet we do not know 
that this is so; it is entirely likely that to some extent 
at least the figures in the credit column reflect the 
writeoff of uncollectible accounts or the issuance of 
credit memos. Obviously, there is no release of col- 
lateral in substitution, no present consideration for the 
new accounts, if the credits do not reflect actual col- 
lections. 
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Moreover, the figures do not show the account bal- 
ances during any given day; the books apparently show 
balances only at the end of a day. But this may be 
important, since, as seen above, a period as short as one 
day between the making of the loan and the giving of 
security can result in a preferential transfer. 


Another difficulty is that the stipulation reflects 
gross totals of all receivables, without particularizing 
the amounts assigned to Rose City. The inadequate 
itemization is a problem since there was excepted from 
the assignment to Rose City those accounts which the 
debtor had assigned to R. Anthony DuBay and Robert 
J. Davis. Even if the transfers to DuBay and Davis are 
invalid, as both the Referee and Judge Solomon held, it 
is far from clear that either the debtor or Rose City in- 
tended those accounts to be security for Rose City’s 
claim. On the contrary, there is evidence that the par- 
ties meant Rose City to have only those accounts not 
designated in the lists of receivables prepared for DuBay 
and Davis.*® 


This question becomes even more significant in light 
of the failure of Exhibit 39 to reflect the real_value of 


The Reporter executed agreements wherein it undertook to 
assign certain of its accounts receivable to DuBay and Davis in 
July, 1962 and November 30, 1963, respectively [Exs. 15, 16]. 
Attached to each of those security agreements was a list of cer- 
tain named account obligors. /bid. Testimonial evidence would 
seem to establish that the parties intended Davis and DuBay to 
have all accounts which became owing at any time from those 
named account obligors [R. Tr. 86, 88-90, 94, 155]. At various 
times, including April 21, 1964, new lists of account obligors were 
prepared. [R. Tr. 155, 88-90]. While the courts below held the 
procedure invalid, the uncontradicted testimony is that in pre- 
paring the new lists the Reporter intended to comply with the Du- 
Bay and Davis agreements [R. Tr. 41-44], and that Rose City 
was intended to be secured only by those accounts not transferred 
to DuBay and Davis [R. Tr. 220-223]. 


age. 


the accounts, as distinguished from their book value, 
as of the beginning of the four months’ period. The 
substitution theory requires that the collateral released 
be of at least equal value to that substituted for it. If 
the accounts assigned to Rose City as of the beginning 
of the period were worthless, or if they later became 
uncollectible, substitution of new accounts would be 
preferential. 3 CoLLIER ON BANKRUupPpTCcy, {60.21 at 
864-5. 


There is evidence that, in fact, the real value of the 
accounts assigned to Rose City was far less than the 
face amounts shown on the bankrupt’s books. The book 
value of the accounts was $141,000 on September 28, 
1964, and approximately $70,000 was billed thereafter 
[Ex. 39]. Yet of this total, the trustee was able to re- 
cover only a gross amount of approximately $127,000, 
and a net of only $107,000 after collection costs [Ex. 
7 |: 

Tt would thus appear that the bankrupt’s accounts 
included substantial uncollectible items at the end of the 
business, and there is no reason to believe that the same 
condition did not exist during the preceding four 
months. Particularly since it is undisputed that the 
best accounts were to have been assigned first to DuBay 
Emad Wavicuiike |r, 75-76, 220-221, 223, 17, 157], the in- 
ference is permissible that Rose City might well have 
been virtually unsecured on any realistic basis at the be- 
ginning of the four months’ period. The inability on 
this record to evaluate the valid security interest at the 
starting point—indeed, the impossibility of valuation at 
any time during the period—prevents application of the 
substitution of collateral theory. 
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E. The Policy of §60 Requires an Invalidation of 
Rose City’s Security Interest. 


It has been argued by some that despite the technical 
existence of the elements of a preference, $60 should 
be construed sympathetically in favor of Rose City’s 
claim to the accounts in question because the attaching 
of its security interest to the after-acquired property 
did not involve the evils prohibited by §60. E.g., Coogan 
& Bok, Friedman, Henson, note 3 supra. But see Viles, 
note 3 supra at 666-672; Hogan, Future Goods, Float- 
ing Liens and Foolish Creditors, 17 Stan. L. REv. 
822 (1955). This being the case, there should be a re- 
luctance to strike down the widely adopted principles of 
“good business practice” embodied in Article 9. Judge 
Solomon made much the same point in finding §9-108 
reconcilable with federal law. We respectfully disagree. 


Corn Exchange National Bank & Trust Co. v. Klau- 
der, 318 U.S. 434, 63 S. Ct. 479 (1943), teaches that 
§60 must be applied to strike down transfers containing 
the defined elements of a preference even though the 
transaction in question does not involve the classic 
“midnight” transfer or secret lien, or the grab for as- 
sets on the eve of bankruptcy. 


It has already been shown that the Code’s float- 
ing lien provisions, insofar as after-acquired collateral 
is concerned, do involve a relation back effect that §60 
is designed to stop. In Rose City’s case, there was an 
even more fundamental violation of the federal policy 
of equitable distribution. This was not the usual com- 
mercial situation where an advance was made on the 
strength of receivables, with the lender at all times ex- 
pecting liquidation of the loan from that source. Here 
repayment of the debt was of secondary importance. 
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The primary goal, which we do not disparage, was 
continuing publication of the newspaper as a public 
service [R. Tr. 108-109]. Indeed, Rose City agreed 
that DuBay and Davis could take the best accounts 
Pe Pit 7875-76, 157, 220); it made no effort to 
keep track of whether it was realistically secured or 
not. Only on the occasions when bankruptcy appeared 
imminent did Rose City assert the rights normally ex- 
ercised by a secured party.*® Although the Code’s aboli- 
tion of the rule of Benedict v. Ratner means that strict 
policing of collateral is no longer necessary to avoid 
the taint of fraud, the policy of $60 does not permit 
a lender to behave like an unsecured creditor up to the 
time of trouble, and then to take a secured stance. In 
any practical sense, this is the forbidden strengthening 
of position on the eve of bankruptcy. 


Finally, we submit that to invalidate Rose City’s 
security interest is not to interfere with “good busi- 
ness practice” or legitimate receivables financing under 
the Code. Despite §9-205, a prudent lender does super- 
vise and control his collateral, and this is especially 
true after he has reasonable cause to believe the debtor 
is insolvent. CoOGAN ET AL., note 3, supra at §15.09 
n. 47; Robinson, New Value Concept Under the Code, 
73 Banxine L. J. 78, 80 (1956); Cf. II Gitmore 


16QOn February 26, 1964, the Reporter published a notice that 
due to a lack of funds it would cease publication on Saturday, 
February 29, 1964 [R. Tr. 146-147]. By letter dated February 
27, 1964, Rose City directed the Reporter to transmit to it all 
cash proceeds collected from the assigned accounts [Ex. 39]. 
Upon resumption of publication on March 3, 1964, Rose City re- 
leased all the proceeds collected and thereafter permitted the 
debtors to exercise unrestricted control of the collateral [Ex. 39] 
until after the Board of Directors of the bankrupt resolved 
that it would permanently cease publication on September 30, 
040 (Cair. 3; Ex. 39). 
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note 3 supra at 1340. He does so not only because of 
the potential problem under §60, but also to prevent 
loss of the security imterest as a result of the debtor’s 
dealing improperly with the collateral or commingling 
the proceeds so that they become unidentifiable. Cf. 
$9-306. Indeed, the printed UCC Form No. 1208 en- 
titled “Accounts Receivable Loan and Security Agree- 
ment,” which was actually used by Rose City, provides 
for a cash collateral account to regulate the debtor’s 
disposition of proceeds [Ex. 17]. The striking of this 
provision by the parties without imposition of any com- 
parable controls is one more indication that this case 
did not involve an ordinary financing transaction. 


IV. 
IF ROSE CITY’S SECURITY INTEREST IS UPHELD, 
THE CASE MUST BE REMANDED FOR FUR- 
THER PROCEEDINGS. 


Since Referee Snedecor held invalid the security in- 
terests asserted by all of the competing creditors, it 
was unnecessary for him to pass upon the trustee’s 
contention that the senior DuBay and Davis claims 
should be preserved for the benefit of the bankrupt 
estate. The point became important, however, when 
Judge Solomon agreed with the Referee as to DuBay 
and Davis, but reversed in Rose City’s case. If that de- 
cision is here affirmed in all respects, the question of 
whether the trustee can preserve or subrogate to the 
invalidated security interests should be considered. 
Otherwise, Rose City will receive a windfall as a result 
of the avoidance of the senior encumbrances. 


Moreover, even if the DuBay and Davis interests 
were found not subject to preservation, there would 
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remain the unresolved factual issue of whether the 
contracting parties under such circumstances intended 
Rose City to have the DuBay and Davis accounts as 
security. Related accounting and identification problems 
will arise with respect to the funds collected after Sep- 
tember 28, 1964, depending on how the foregoing ques- 
tions are decided. 


Thus, if Rose City’s security interest is upheld, ad- 
ditional findings of fact seem necessary and a remand 
for further proceedings would appear appropriate to 
that end. 


Conclusion. 

For the foregoing reasons, the order below should be 
reversed to the extent it upheld the validity of the al- 
leged security interest of Rose City Development Com- 
pany, Inc. 


Respectfully submitted, 


Boyrik, MrLter & Lone and 
QUITTNER, STUTMAN, TREISTER & 
Ginny. 
GEorGE M. TREISTER and 
Bruce H. Spector, 
Attorneys for Appellant, 
Trustee in Bankruptcy. 
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this brief, I have examined Rules 18, 19 and 39 of the 
United States Court of Appeals for the Ninth Circuit 
and that, in my opinion, the foregoing brief is in full 
compliance with those rules. 


GEORGE M. TREISTER 


APPENDIX. 


Statutes Involved. 
Bankruptcy Act. 
Section 60a(1), (2) (11 U.S.C. §96a(1), (2)) 


§60. Preferred Creditors. a. (1) A preference 
is a transfer, as defined in this Act, of any of the 
property of a debtor to or for the benefit of a 
creditor for or on account of an antecedent debt, 
made or suffered by such debtor while insolvent 
and within four months before the filing by or 
against him of the petition initiating a proceeding 
under this Act, the effect of which transfer will 
be to enable such creditor to obtain a greater per- 
centage of his debt than some other creditor of 
the same class. 

(2) For the purposes of subdivisions a and b 
of this section, a transfer of property other than 
real property shall be deemed to have been made 
or suffered at the time when it became so far 
perfected that no subsequent lien upon such prop- 
erty obtainable by legal or equitable proceedings on 
a simple contract could become superior to the 
iienvemetmiicetbansierce,. .. [l|t any transfer is 
not so perfected against such liens by legal or equi- 
table proceedings prior to the filing of a petition 
initiating a proceeding under this Act, it shall 
be deemed to have been made immediately before 
the filing of the petition. 

Section 60b (11 U.S.C. §96b) 

b. Any such preference may be avoided by the 
trustee if the creditor receiving it or to be benefited 
thereby or his agent acting with reference thereto 
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has, at the time when the transfer is made, rea- 
sonable cause to believe that the debtor is insol- 
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Secwon 70c (11 U.S.C., §110c) 

[The following is the pertinent portion of §70c as 
it existed prior to the 1966 amendment. The amendment 
of that year did not change the section in a manner 
material to the present case. | 

ce. The trustee may have the benefit of all de- 
fenses available to the bankrupt as against third 
persons, including statutes of limitation, statutes 
of frauds, usury, and other personal defenses; and 
a waiver of any such defense by the bankrupt 
after bankruptcy shall not bind the trustee. The 
trustee, as to all property, whether or not com- 
ing into possession or control of the court, upon 
which a creditor of the bankrupt could have ob- 
tained a lien by legal or equitable proceedings at 
the date of bankruptcy, shall be deemed vested 
as of such date with all the rights, remedies, and 
powers of a creditor then holding a lien thereon 
by such proceedings, whether or not such a cred- 
itor actually exists. 


Oeoton 17630) (11 OSC, S130) 


(30) “Transfer” shall include the sale and every 
other and different mode, direct or indirect, of 
disposing of or of parting with property or with 
an interest therein or with the possession thereof 
or of fixing a lien upon property or upon an in- 
terest therein, absolutely or conditionally, volun- 
tarily or involuntarily, by or without judicial pro- 
ceedings, as a conveyance, sale, assignment, pay- 
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ment, pledge, mortgage, lien, encumbrance, gift, 
security, or otherwise; the retention of a security 
title to property delivered to a debtor shall be 
deemed a transfer suffered by such debtor; 


Uniform Commercial Code. 


Section 9-105 (ORS 79.1050) 
79.1050 Definitions and index of definitions. 
(1) In ORS 79.1010 to 79.5070 unless the con- 
text otherwise requires: 


(c) “Collateral” means the property subject to 
a security interest, and includes accounts, contract 
rights and chattel paper which have been sold. 

(d) “Debtor” means the person who owes pay- 
ment or other performance of the obligation se- 
cured, whether or not he owns or has rights in the 
Gellateral, and includes the seller of accounts, con- 
tract rights or chattel paper. Where the debtor and 
the owner of the collateral are not the same person, 
the term “debtor” means the owner of the col- 
lateral in any provision of ORS 79.1010 to 79.- 
5070 dealing with the collateral, the obligor in any 
provision dealing with the obligation, and may in- 
clude both where the context so requires. 


Section 9-106 (ORS 79.1060) 

79.1060 Definitions: “account’’; “contract right” ; 
“general intangibles.” In ORS 79.1010 to 79.5070 
unless the context otherwise requires: 

(1) “Account” means any right to payment 
for goods sold or leased or for services rendered 
which is not evidenced by an instrument or chat- 
telepajoer: 


ment under a contract not yet earned by perform- 
ance and not evidenced by an instrument or chattel 
paper. 

(3) “General intangibles’? means any personal 
property (including things in action) other than 
goods, accounts, contract rights, chattel paper, 
documents and instruments. 


Section 9-108 (ORS 79.1080) 

79.1080 When after-acquired collateral not se- 
curity for antecedent debt. Where a secured party 
makes an advance, incurs an obligation, releases a 
perfected security interest, or otherwise gives 
new value which is to be secured in whole or in part 
by after-acquired property his security interest in 
the after-acquired collateral shall be deemed to be 


—— 
(2) “Contract right” means any right to pay- 
: 
; 


" 
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taken for new value and not as security for an 
antecedent debt if the debtor acquires his rights 

in such collateral either in the ordinary course of 

his business or under a contract of purchase made 
pursuant to the security agreement within a rea- 
sonable time after new value is given. 


Section. 9-201 (ORS 79.2010) 

79.2010 General validity of security agreement. 
Except as otherwise provided by the Uniform Com- 
mercial Code a security agreement is effective ac- 
cording to its terms between the parties, against 
purchasers of the collateral and against creditors. 


Section 9-203(1) (ORS 79.2030(1) ) 


79.2030  Enforceability of security interest; 
proceeds, formal requisites. (1) ... a security in- 
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terest is not enforceable against the debtor or third 
parties unless: 

(a) The collateral is in the possession of the 
secured party; or 

(b) The debtor has signed a security agreement 
which contains a description of the collateral... . In 
describing collateral, the word “proceeds” is suffi- 
cient without further description to cover proceeds 
of any character. 


Section 9-204 (ORS 79.2040) 

79.2040 When security interest attaches; after- 
acquired property; future advances. (1) A secu- 
rity interest cannot attach until there is agreement 
as defined in subsection (3) of ORS 71.2010 that 
it attach and value is given and the debtor has 
rights in the collateral. It attaches as soon as all 
the events in the preceding sentence have taken 
place unless explicit agreement postpones the time 
of attaching. 


(2) For the purposes of this section the debt- 
or has no rights: 


(c) In a contract right until the contract has 
been made. 


(d) In an account until it comes into existence. 

(3) ...a security agreement may provide that 
collateral, whenever acquired, shall secure all obliga- 
tions covered by the security agreement. . 


Section 9-205 (ORS 79.2050) 
79.2050 Use or disposition of collateral with- 
out accounting permissible. A security interest is 
not invalid or fraudulent against creditors by rea- 
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son of liberty in the debtor to use, commingle or 
dispose of all or part of the collateral (including 
returned or repossessed goods) or to collect or com- 
promise accounts, contract rights or chattel paper, 
or to accept the return of goods or make repos- 
sessions, or to use, commingle or dispose of pro- 
ceeds, or by reason of the failure of the secured 
party to require the debtor to account for proceeds 
or replace collateral. This section does not relax 
the requirements of possession where perfection of 
a security interest depends upon possession of the 
collateral by the secured party or by a bailee. 


Section 9-301 (ORS 79.3010) 


79.3010 Persons who take priority over unper- 
fected security interest; “lien creditor. (1) aewam 
unperfected security interest is subordinate to the 
rights of : 


(b) A person who becomes a lien creditor with- 
out knowledge of the security interests and before 
Hedeaperrecied: 


(3) A “lien creditor” means a creditor who has 
acquired a lien on the property involved by attach- 
ment, levy, or the like and includes an assignee 
for benefit of creditors from the time of assign- 
ment, and a trustee in bankruptcy from the date 
of the filing of the petition or a receiver in equity 
from the time of appointment. Unless all the cred- 
itors represented had knowledge of the security in- 
terests such a representative of creditors is a lien 
creditor without knowledge even though he person- 
ally has knowledge of the security interest. 
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Section 9-302 (ORS 79.3020) 

79.3020 When filing is required to perfect se- 
curity interest; security interests to which filing 
provisions of ORS 79.1010 to 79.5070 do not ap- 
ply. (1) A financing statement must be filed to 
perfect all security interests except the following: 

[none of the listed exceptions is material to this 
case | 


Section 9-303(1) (ORS 79.3030(1)) 

79.3030 When security interest is perfected; con- 
tinuity of perfection. (1) A security interest is per- 
fected when it has attached and when all the ap- 
plicable steps required for perfection have been 
taken... . If such steps are taken before the secu- 
rity interest attaches, it is perfected at the time 
when it attaches. 


Section 9-306 (ORS 79.3060) 

79.3060 “Proceeds”; secured party’s rights on 
disposition of collateral. (1) ‘Proceeds’ includes 
whatever is received when collateral or proceeds 
is sold, exchanged, collected or otherwise disposed 
of. The term also includes the account arising 
when the right to payment is earned under a con- 
tract right. Money, checks and the like are ‘cash 
proceeds.” 
ceeds.” 


(2) Except where ORS 79.1010 to 79.5070 
otherwise provide, a security interest continues in 


All other proceeds are “noncash pro- 


collateral notwithstanding sale, exchange or other 
disposition thereof by the debtor unless his action 
was authorized by the secured party in the se- 
curity agreement or otherwise, and also continues in 


ee 


any identifiable proceeds including collections re- 
ceived by the debtor. 


(3) The security interest in proceeds is a con- 
tinuously perfected security interest if the interest 
in the original collateral was perfected but it ceases 
to be a perfected security interest and becomes un- 
perfected 10 days after receipt of the proceeds 
by the debtor unless: 

(a) A filed financing statement covering the 
original collateral also covers proceeds; or 

(b) The security interest in the proceeds is per- 
fected before the expiration of the 10-day period. 

(4) In the event of insolvency proceedings in- 
stituted by or against a debtor, a secured party 
with a perfected security interest in proceeds has a 
perfected security interest: 

(a) In identifiable noncash proceeds ; 

(b) In identifiable cash proceeds in the form 
of money which is not commingled with other 
money or deposited in a bank account prior to the 
insolvency proceedings; 

(c) In identifiable cash proceeds in the form of 
checks and the like which are not deposited in a 
bank account prior to the insolvency proceedings; 
and 

(d) In all cash and bank accounts of the debt- 
or, if other cash proceeds have been commingled 
or deposited in a bank account, but the perfected 
security interest under this paragraph (d) is: 


(A) Subject to any right of setoff; and 


(B) Limited to an amount not greater than the 
amount of any cash proceeds received by the debt- 
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or within 10 days before the institution of the 
insolvency proceedings and commingled or deposited 
in a bank account prior to the insolvency pro- 
ceedings less the amount of cash proceeds received 
by the debtor and paid over to the secured party 
during the 10-day period. 


Section 9-401(1) (ORS 79.4010(1) ) 

79.4010 Place of filing; erroneous filing; re- 
moval of collateral. (1) The proper place to file 
in order to perfect a security interest is as fol- 
lows: 


(c) ... in the office of the Secretary of State 
and in addition, if the debtor has a place of busi- 
ness in only one county of this state, also in the 
Minieeomiune county clerk... 


Section 9-402(1) (ORS 79.4020(1)) 


79.4020 Formal requisites of financing state- 
ment; amendments. (1) A financing statement is 
sufficient if it is signed by the debtor and the 
secured party, gives an address of the secured par-. 
ty from which information concerning the security 
interest may be obtained, gives a mailing address 
of the debtor and contains a statement indicating 
the types, or describing the items, of collateral... . 


